I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUST NEW HOMES, | NC. and : ClVIL ACTI ON
D. R CHARD TONGE )
V.

BEAZER HOVES, PULTE HOVES, )
TOLL BROTHERS, et al. : NO. 05-04198-JF

MVEMORANDUM AND ORDER

Fullam Sr. J. January 22, 2007

By Menorandum and Order dated Novenmber 28, 2005,
denied plaintiffs’ notion for prelimnary injunction in this
al l eged antitrust case, and directed that a pendi ng defense
notion to dismss would be considered as a notion for summary
j udgnment, based on the evidence presented at the prelimnary
i njunction hearing and such additional evidence as the parties
m ght wish to submt. The sunmary judgnment record now
establishes the follow ng facts:

In 1996, at a neeting of the defendant Hone Buil ders
Associ ati on of Bucks and Montgonmery Counties, the persons in
attendance voted to approve a proposed formdealing with
procedures for determ ning whet her brokers representing
pur chasers of new hones were entitled to share in the comm ssions
on sal es of new hones. The form was adopted after sone
consultation with local real estate brokers. Hone builders
subscribing to the use of the formwould agree that a broker

representing the buyer of a new home would share in the real



estate comm ssions only if the broker acconpanied the buyer in
visiting the property before the sale. Plaintiff, on the other
hand, woul d prefer an arrangenent whereby brokers representing
buyers could sinply register their clients with the hone buil der

i n advance of the buyer’s inspection of the property —

regi stration which could be acconplished by mail, tel ephone, or a
certification by the buyer in advance of the sale.

Plaintiff has brought this action, as a putative cl ass
action, charging that the defendants have engaged, and are
engaging in, a conspiracy to violate the antitrust |aws, by
insisting that a buyer’s broker is not entitled to share in the
comm ssion on the sale unless the broker acconpani es the buyer to
the property — i.e., a “physical presence” requirenent.

Plaintiff, and his expert witness, contend that this represents a
concerted agreenent to refuse to deal with brokerage firns which
primarily deal, on a nationw de basis, through the internet in
obtai ning information about new houses avail able for sale.

| consider it unnecessary to decide whether their
interpretation of the antitrust laws is correct — plaintiff is
not in conpetition with the defendant hone buil ders; identifying
the appropriate market is sonewhat dubious; and it does not
appear that the defendants’ alleged activities can be said to
have caused an injury which the antitrust |aws were intended to

prevent. But | amsatisfied that he defendants’ notion for



summary judgnment shoul d be granted because of the absence of
proof that any of the defendants participated in a conspiracy.
The undi sputed evi dence establishes that the formin question
anounted nerely to a suggestion, adoption of which was entirely
voluntary on the part of each builder. While plaintiff has shown
that, on occasion, he was advised that he or one of his sal esnen
woul d have to be physically present at the property in order to
share in a comm ssion, there is no evidence of concerted action
or a standard, w despread practice. Plaintiff has shown nerely
that, on occasion, he was advised that he could not share in a
comm ssion unless he or a representative acconpani ed the proposed
purchaser to the property. The evidence is entirely consistent
with the notion that, if any of the defendants chose to adopt the
“physi cal presence” requirenent, it was nerely their way of
satisfying thensel ves that the purchaser’s broker had earned a
share of the conm ssion

Moreover, it bears mention that plaintiff did not
establish his firmor enter into the real estate business until
several years after the chall enged practice was supposedly
initiated. Any contention that the defendants were attenpting to
injure plaintiff or any other online broker (there were none at
the tine) seens farfetched. Plaintiff may be correct in arguing
that sellers of new honmes and their selling brokers would be

benefitted by famliarizing thenselves with the increased



avai lability of pertinent information through online brokers. |If
so, market forces will presumably result in changed attitudes.
But none of the defendants has been shown to have inpeded the
operation of market forces. On this record, each of the
defendants has a right to act independently to advance their own
percei ved sel f-interest.

For the foregoing reasons, plaintiffs’ antitrust clains
cannot succeed. Plaintiffs’ state-law clains (conversion,
tortious interference and civil conspiracy) will also be
di sm ssed. Indeed, plaintiff has not expressed any opposition to
di sm ssal of the state-law clains.

An Order foll ows.
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ORDER
AND NOW this 22" day of January 2007, upon
consi deration of defendants’ notion for summary judgnent and
plaintiffs’ response, |IT | S ORDERED:
1. Def endants’ notion for summary judgnent is
GRANTED.
2. This action is DISM SSED w th prejudice.

3. The Clerk is directed to close the file.

BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J.



